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I.

INTRODUCTION

If you are one of the more than 249 million people who live in urban
areas of the United States, more than 80% of the U.S. population, 1 you've likely
never thought much about your physical proximity to a doctor. Primary care

*
Professor of Law, University of Oklahoma College of Law. I am thankful to the editors of
the West Virginia Law Review for including me in their Spring 2022 symposium Health in the
Hills: Understanding the Impact of Health Care Law in Rural Communities. I also thank Professor
Eric E. Johnson for his thoughtful feedback on this work. Copyright 2022 Kit Johnson.
Konomark-most rights sharable. See http://konomark.org.
See
Urban Area
Facts,
U.S.
CENSUS
BUREAU,
(Oct.
8,
2021),
https://www.census.gov/programs-surveys/geography/guidance/geo-areas/urban-rural/uafacts.html.
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physicians and medical specialists abound in urban America. 2 But if you are
among the more than 59 million people who live in rural areas of the country,
you may well know the struggle of finding primary care, a specialist, or a dentist.
That is because there is a worrying shortage of medical professionals in rural
America.
There is a dearth of legal scholarship on the role immigration does and
could play in ameliorating the problem of lack of access to medical care in rural
areas. Legal academics have apparently not previously engaged with the issue of
noncitizen medical professionals-whether in rural areas or more broadlythough practicing immigration attorneys and entities representing interested
groups have done so.4 All things considered, it is a surprising gap in the literature
given how desperately the United States needs to bolster its ranks of healthcare
workers and how many politicians have looked to migration to solve the deficit.
Importantly, noncitizen medical professionals offer particular promise
as a solution to the lack of access to care in rural areas. Healthcare providers who
are immigrants, by their very nature as new arrivals to the country, tend to lack
established ties to other areas within the United States, making them more likely
to stay indefinitely in rural communities--even after an agreed-upon term of
service has expired.
This Article begins by describing the shortage of direct healthcare
workers in rural areas of the United States. Next, it examines the most promising
solution for increasing the number of rural healthcare providers: immigration. It
considers a range of immigration laws--enacted, improvable, and imagineddesigned to bring noncitizen healthcare workers to rural America. Finally, this
Article evaluates and suggests ways of overcoming barriers to healthcare's
immigration solution, such as delayed processing of immigration petitions and
intermittent halting of immigration, which can, if not addressed, prompt potential
noncitizen healthcare workers to pursue opportunities in other countries.

See Roger A. Rosenblatt & L. Gary Hart, Physicians and Rural America, 173 W. J. MEo.
348 (2000) (noting the "tendency of health care professionals to locate and practice in relatively
affluent urban and suburban areas."); Meredith B. Rosenthal, Alan Zaslavsky & Joseph P.
Newhouse, The Geographic Distribution of Physicians Revisited, 40 HEALTH SERVS.Rsctt., no. 6,
1931, 1948 (2005) ("residents of metropolitan areas generally have better geographic access to
physicians than residents of nonmetropolitan areas.").
By "legal academics," I mean law professors. Several law students have admirably engaged
with the topic, and I cite their important work throughout this Article.
4
Throughout this Article, I cite the work of Greg Siskind, an immigration lawyer who has
been particularly outspoken about the topic of noncitizen medical professionals. I also cite the work
of entities as diverse as medical groups and immigration think tanks.
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MEDICAL SHORTAGES IN RURAL AMERICA

There is a vast healthcare gap between U.S. metropolitan and rural areas.
Consider physicians. According to one study, just 6.1% of U.S. physicians
practice in rural areas.5 Alternatively, consider medical specialists. While a large
city will house specialists of all stripes and likely multiple specialists in the same
field,6 rural areas have shortages of everything from endocrinologists 7 to
dentists 8 to mental health providers. 9 Many rural communities have no
physicians at all. 10 Moreover, rural hospitals are closing at an alarming rate: over

Life Support: The Shortage of Physicians in America's Rural Counties and How ForeignBorn Doctors Can Help, P'SHIP FOR A NEW AM. EcoN. I, 7 (Sept. 2015),
http ://research.newamericaneconomy. org/wp-content/up loads/2015/09/1ifesupport929- I .pdf. A
2000 study concluded that number was 9%. See Rosenblatt & Hart, supra note 2, at 348. See also
Mark G. Tozzio, Critical Nature of the J-1 Visa Waiver Program for Foreign Medical Graduates,
49 J. HEALTHCARE
MGMT.61, 61 (2004) ("U.S.-bom primary care physicians typically are less
attracted to practice opportunities in small rural communities .... ").
6
Rosenblatt & Hart, supra note 2, at 349 ("The more highly specialized the physician the less
likely he or she will settle in a rural area."). See also Hua Lu, et al., Population-Based Geographic
Access to Endocrinologists in the United States, 2012, 15 BMC HEALTHSERVS.RsCH. (2015)
(noting endocrinologists tend to be located in "high-density populated areas."); Rosenthal, supra
note 2, at 1942 ("metropolitan counties had the highest physician-to-population ratios for all
specialties").
Lu et al., supra note 6, at 12 (finding, in 2012, that Idaho, Montana, and Wyoming did not
have a single pediatric endocrinologist practice); see also Kit Johnson, Trump's Immigration Plans
&
Rural
Medicine,
lMMIGRATIONPROF BLOG
(Feb.
27,
2017),
https://lawprofessors.typepad.com/immigration/2017/02/trumps-immigration-plans-ruralmedicine.html (highlighting a Syrian pediatric endocrinologist, just one of five such medical
providers serving the 150,000 square-mile area of North and South Dakota).
See Rob Para!, Health Worker Shortages & the Potential of Immigration Policy, 3 IMMIGR.
PoL'Y IN FOCUS 4 (2004) ("some 28.5 million Americans reside in areas where there is a shortage
of dentists .... ").
9
Id. ("44.4 million persons live in areas that lack sufficient mental health professionals.");
see also Press Release, Congressman Tom Emmer, Emmer Offers Resolution Honoring National
Rural Mental Health Day (Nov. 18, 2021), https://emmer.house.gov/2021/11/emmer-offersresolution-honoring-national-rural-mental-health-day (noting the "chronic shortage of mental
health professionals in rural communities, and residents must often travel long distances to receive
the services they desperately need."); Ramon Taylor, Amid Health Care Shortage, Immigrants are
Rural America's Saving Grace, VOICE OF AM. (May 29, 2019, 8:31 A.M.),
https://www.voanews.com/a/rural-health-care/4936891.html (describing a rural American's onehour commute for care).
10
Life Support, supra note 5, at 3 ("About one in five counties in both North Dakota and South
Dakota have no active physicians. Roughly one in six counties in Nebraska are the same."); id. at
4 ("27 states in the country-ranging from Washington to Kansas-have at least one county that
has no doctors at all. Forty states have a county with fewer than 10 physicians for every 100,000
people."); id. at 11 ("There are 135 counties with no doctors in the United States, which is roughly
4.5 percent of all the counties in the country."); Charles Kuffner, The Travel Ban and the Rural
Doctor Shortage, OFF THE KUFF (Mar. 20, 2017), https://www.offthekuff.com/wp/?p=794l5
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100 closed between 2013 and 2020, 11 while hundreds more are currently at risk
of closing. 12 Thus, for many rural Americans, finding needed medical treatment
can mean hours of driving. 13
Data from the Health Resources and Services Administration (HRSA),
an agency within the U.S. Department of Health and Human Services, provides
more granular information regarding health professional shortages. 14 Looking at
data for the state of West Virginia, there are three partially rural and two rural
counties identified as experiencing a primary care shortage, 15 one partially rural
and two rural counties experiencing a dental health shortage, 16 and one partially
rural and seven rural counties experiencing a shortage of mental health care
providers. 17 In total, these counties have a shortage of at least 37 medical
professionals.

("Thirty-five of Texas' 254 counties have no doctors at all. About 150 counties have no general
surgeons, psychiatrists or gynecologists.").
11
U.S. Gov'T ACCOUNTABILITY
OFF, GA0-21-93, RURALHOSPITALCLOSURES:
AFFECTED
RESIDENTSHAD REDUCED ACCESS TO HEALTH CARE SERVICES (Dec. 22, 2020),
https://www.gao.gov/products/gao-2 l-93.
12
Kirk Siegler, The Struggle to Hire and Keep Doctors in Rural Areas Means Patients Go
Without
Care,
NPR
(May
21,
2019),
https://www.npr.org/sections/healthshots/2019/05/21 /725118232/the-struggle-to-hire-and-keep-doctors-in-rural-areas-meanspatients-go-without-c.
13
Johnson, supra note 7 (discussing my own one-way drives of 7, 5, and 1.25 hours to obtain
medical care while living in North Dakota); see also Life Support, supra note 5, at 2 ("In the state
of Nevada, a shortage of pediatricians and specialists has reportedly led many families to travel
hundreds of miles to other states for surgeries and specialty pediatric care."); Siegler, supra note
12 (interviewing a woman whose obstetric care requires a "four-hour, round-trip endeavor that
usually means missing a day of work").
14
See HPSA Find, HEALTH& REs. SERVS.ADMIN.,https://data.hrsa.gov/tools/shortagearea/hpsa-find. Note that the HRSA tracks both "Health Professional Shortage Areas" (HPSAs)
that have "shortages of primary medical care, dental or mental health providers and may be
geographic (a county or service area), population (e.g. low income or Medicaid eligible) or
facilities (e.g. federally qualified health center or other state or federal prisons)" as well as
"Medically Underserved Areas/Populations" (MUAs) that are "areas or populations designated by
HRSA as having too few primary care providers, high infant mortality, high poverty or a high
elderly
population."
MUA
Find,
HEALTH &
REs.
SERVS. ADMIN.
https://data.hrsa.gov/tools/shortage-area/mua-find.
15
The rural counties are Wyoming and McDowell. The partially rural counties are Hampshire,
Morgan, and Jackson. The state has 55 counties, meaning that primary care shortages are affecting
9% of the state's counties.
16
The rural counties are McDowell and Doddridge. The partially rural county is Mineral.
17
The rural counties are McDowell, Logan/Mingo, Wyoming, Summers, Mason, Wirt, and
Gilmer. The partially rural county is Preston. As noted, supra note 15, the state has a total of 55
counties. The data cited, supra, notes 15-17, indicates that 14 different counties are affected by
medical provider shortages, meaning that shortages are affecting more than 25% ofW est Virginia's
counties.
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West Virginia is hardly alone in experiencing a shortage of providers in
its rural counties. The HRSA data indicates, for instance, that Oklahoma has
seven partially rural and rural counties with primary care shortages, four with
dental health shortages, and three with mental health shortages. Oklahoma needs
at least 36 new medical professionals to meet these current needs.
The HRSA dataset is important for understanding the shortages of
medical professionals in rural America. There might, however, be even better
ways for quantifying and understanding the health care gap between U.S. rural
and urban counties. In 2021, Professors Julien Chaisee and Nilanjan Banik
created a "health infrastructure index," examining the "availability of physicians,
dentists, nursing and midwifery personnel, pharmacists, hospital beds, number
of hospitals, and skilled health care professionals-such as anaesthesiologist[s],
radiologists, etc.," while considering this information in light of population as
well as government funding. 18 At present, their research is focused on identifying
deficiencies of health care infrastructure on a national level-that is, on a percountry basis. 19 It would be a fruitful avenue of empirical research, though well
beyond the scope of this Article, to apply their methodology on a county-bycounty basis within the United States.
While more data would be beneficial, the data we do have indicates that
rural communities experience a worrying shortage of medical providers. 20 One
might think that the answer to these shortages would be to incentivize U.S.
citizens to serve in rural communities. Indeed, many states have worked to
address the problem of rural healthcare shortages by creating programs that
expand medical school slots, create rural internships, and repay student loans
when physicians enter rural practices. 21 Such programs, however, are not a
permanent solution. That is because the United States, as a whole, is projected to
have a physician shortage of between 37,800 and 124,000 by 2034. 22 In addition,

18
Julien Chaisse & Nilanjan Banik, Global Health Law & Governance Amidst the Pandemic:
Evidence, Lessons, and Reforms, 30 ANNALSHEALTH L. & LIFE Set. 207, 209 (2021 ).
19
Id.

20

See, supra notes 5-17, and accompanying text.

21

See, e.g., Hannah Alsgaard, Rural Incentive Programs for Legal and Medical Professionals:
A Comparative Analysis, 59 S.D. L. REv. 585 (2014); see also Rosenblatt & Hart, supra note 2, at
3 50 ( discussing the recruitment of rural students to medical school, rural training, and emphasis on
primary care, as well as "targeted" financial incentives); Tozzio, supra note 5, at 63 (noting the
incentive of cost-based reimbursement for primary care clinics in rural areas); Joseph P. Williams,
Wanted:
Rural
Doctors,
U.S. NEWS &
WORLD REP. (Aug.
22,
2018),
https://www.usnews.com/news/healthiest-communities/articles/2018-08-22/rural-doctorshortage-a-drag-on-community-health (discussing the Tuscaloosa-based Rural Medical Scholars
Program, established in 1996 to bolster physicians in rural Alabama).
22
ASSOCIATION
OFAMERICAN
MEDICALCOLLEGES,THECOMPLEXITIES
OFPHYSICIAN
SUPPLY
AND DEMAND: PROJECTIONS FROM 2019
TO
2034
Vil
(June
2021),
https://www.aamc.org/media/54681 /download.
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the United States today has a nursing shortage of well over 100,00023 and is
projected to face a shortage of half a million by 2030. 24 Those shortages already
affect rural and non-rural areas.25 The United States simply does not have enough
medical professionals to meet the country's growing needs, in rural areas or
otherwise. Thus, we need to import medical workers. And that means
immigration. 26
III.

IMMIGRATION SOLUTIONS

By some estimates, nearly 4% of the world's adult population would like
to move to the United States.27 While not all of those individuals have medical
training, a number do. And many of those qualified individuals would be willing
to come to this country to work, even on the condition that they serve in rural
America. Indeed, lacking the established ties to other areas of the country that
their U.S. citizen counterparts have, noncitizens are more likely to remain in the
rural communities they serve. 28
This Section explores current and potential opportunities to bring
noncitizen medical professionals to rural America. It begins with short-term

23

Para!, supra note 8, at 1 (estimating a 126,000 shortage in 2004); Xiaoming Zhang, Daniel
Tai, Hugh Pforsich & Vernon W. Lin, United States Registered Nurse Worlforce Report Card and
Shortage Forecast: A Revisit, 33 AM. J. OF MED.QUALITY229,229 (2018) (a2018 study projecting
a 154,018 deficiency ofregistered nurses by 2020).
24

Zhang et al., supra note 23, at 235.

25

In Texas, for example, nine of its non-rural counties are experiencing a primary care
shortage.
26
While beyond the scope of this paper, it is worth noting that some have questioned whether
immigration is a fair response to the nation's shortage of healthcare workers, given the negative
effects that such migration will have in reducing healthcare availability in the countries from which
noncitizen providers are drawn. See, e.g., Margaret Bomba, Note, Exploring Legal Frameworks to
Mitigate the Negative Effects of International Health-Worker Migration, 89 B.U. L. REv. I 103
(2009); Diomedes J. Tsitouras & Maria Pabon Lopez, Flatlining: How the Reluctance to Embrace
Immigrant Nurses is Mortally Wounding the U.S. Health Care System, 12 J. HEALTHCAREL. &
PoL'Y 235, 263-65 (2009); Stephanie Gunselman, Note, The Conrad "State-JO" Program: A
Temporary Relief to the U.S. Shortage of Physicians or a Contributor to the Brain Drain?, 5 J.
HEALTH& BIOMEDICAL
L. 91 (2009). I have grappled with similar issues in previous work. See,
e.g., Kit Johnson, A Citizenship Market, 2008 U. ILL. L. REv. 969, 992 (2018) (considering
economic arguments regarding brain drain). I note, too, that these critiques ofhealth-care migration
ignore the individual rights of those migrants who would like to pursue medical professions in the
United States. See, e.g., Kit Johnson, Theories of Immigration Law, 46 ARrz. ST. L.J. 1211, 121822 (2014).
27

Jon
Clifton,
Coming to America,
GALLUP NEWS
https:/ /news.gall up .com/opinion/ gall up/212687 /coming-america.aspx.
28

(June

18,

2017),

See, e.g., Life Support, supra note 5, at 19, 23-24; Miriam Jordan, Rural Areas Brace for a
Shortage of Doctors Due to Visa Policy, N. Y. TIMES(March 18, 2017) ("Many of them ... put
down roots and never leave."); Taylor, supra note 9 (reporting 9 out of 10 noncitizen physician
interviewed "expressed a willingness to remain in rural Pennsylvania long term").

2022]

IMMIGRATION SOLUTION

747

programs-temporary work opportunities for foreign nationals. It then considers
longer-term programs-permanent work opportunities with a pathway to U.S.
citizenship.
A. Nonimmigrant Status Options
The United States classifies temporary visitors to the United States as
nonimmigrants. 29 This category encompasses groups from tourists to fashion
models. The common thread among them, that which makes them
nonimmigrants, is the temporary nature of their stay in this country and the
limited scope of activities they are allowed to pursue while here.
The United States has some nonimmigrant pathways for noncitizen
medical professionals to work in the United States, even one path that is focused
on rural America. Expanding these programs and creating new ones is one way
to solve the rural healthcare gap.
1. The J-1 Visa
Foreign medical graduates 30 who come to the United States to pursue
graduate-level medical studies typically come on a J-1 visa. 31 Because the J-1
visa is the most common route for noncitizen physicians to come to the United
States, in this Section I go into some depth regarding the background and history
of this visa. For those readers who are familiar with this material, or who are
more interested in the J-1 practices of today that specifically relate to rural
medicine, feel free to jump or skim past this historical discussion.
The nomenclature of the J-1 visa comes from its location in the U.S.
Code: It is outlined in subpart (J) of 8 U.S.C. § 1101(a)(15). All nonimmigrant
visas are referred to by the letter of their subpart in this statutory provision.
The J-1 visa grants nonimmigrant status, allowing the foreign national
to come to the United States for a limited time-the duration of their studies32-

29

8 U.S.C.A. § 1101(a)(15) (West 2022).

°

3

Foreign medical graduates (FMGs) are a subgroup of the larger category of "international
medical graduates" or IMGs. American citizens can be IMGs but do not belong to the subgroup of
FMGs.
31
See 8 U.S.C.A. § 1001(a)(15)(J).
32

Duration of studies for J-1 visa holders is no more than seven years. Id. § 1l82(j)(l)(D)(i).
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and a limited purpose-to study medicine. 33 It has been in existence since 1961,
a product of the Mutual Educational and Cultural Exchange Act of 1961.34
The visa owes its current existence to law dating back to 1939. In August
of that year, Congress enacted a law 35 relating to educational cooperation with
Latin America that provided, among other things, for international student
exchanges monitored by the Department of State.36 The "[p]rimary emphasis" of
the law was on "the increase of mutual understanding through personal
relationships between leaders of thought and opinion in all fields." 37
The 1948 United States Information and Educational Exchange Act, 38
better known as the Smith-Mundt Act, 39 expanded the 1939 Act beyond the
Western Hemisphere. Section 201 of the Smith-Mundt Act authorized the
Secretary of State to "provide for interchanges on a reciprocal basis between the
United States and other countries of students, trainees, teachers, guest instructors,
professors, and leaders in fields of specialized knowledge or skill. "40 Visitors
under this program were considered "nonimmigrant visitors for business," 4 I and
later just unspecified "nonimmigrants" present in the United States for a finite
period before returning to their country of origin.
The legislative reports that discussed the purpose and need for the
Smith-Mundt Act echoed the 1939 call for "mutual understanding between the
people of the United States and of other countries." 42 Such "mutual

33

There are several hurdles that would-be J-1 holders must jump through before being allowed
to study medicine in the United States. They must be certified by the Educational Commission on
Foreign Medical Graduates, pass two levels of the U.S. Medical Licensing Examination, and match
into a U.S. residency program. Foreign-Trained Doctors are Critical to Serving Many U.S.
Communities, infra note 99, at 18-19; Siskind & Stevenson, infra note 62, at 4; Silva Mathema,
Immigrant Doctors Can Help Lower Physician Shortages in Rural America, CTR. FORAM.
PROGRESS
(July 29, 2019), https://www.americanprogress.org/article/immigrant-doctors-can-helplower-physician-shortages-rural-america/. Those who meet these criteria can then apply for J-1
status.
34
Pub. L. No. 87-256, 75 Stat. 527 (1961). The Act takes its name from Senator J. William
Fulbright, who was then chairman of the Senate Foreign Relations Committee.
35
Pub. L. No. 76-355, 53 Stat. 1290 (1939) ("To authorize the President to render closer and
more effective the relationship between the American republics.").
36
See UNITEDSTATESPROGRAMSFORTHE PROMOTION
OF MUTUALUNDERSTANDING
WITH
OTHERPEOPLESOFTHEWORLD,10 DEP'T ST. BULL.213, 215-16 (Mar. 4, 1944).
37

Id.at 216.

38

Pub. L. No. 80-402, 62 Stat. 6 (1948).

39

See Naomi Schorr & Stephen Yale-Loehr, The Odyssey of the J-2: Forty-Three Years of
Trying Not to Go Home Again, 18 GEO.IMMIGR.L.J. 221, 224 (2004).
40

Pub. L. No. 80-402, 62 Stat. 6 (1948).

41

S. REP.No. 80-811, at 8 (1948).

42

S. REP.No. 80-573, at 1 (1947); see also 1i"J.R.
REP.No. 80-416, at 3 (194 7).
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understanding" was thought necessary to "correct misunderstandings about the
United States abroad." 43
One thing that was not spelled out in the Smith-Mundt Act was how to
deal with exchange visitors who wanted to stay in the United States after the
conclusion of their exchange programs. President Dwight D. Eisenhower
strongly urged the passage of a new law to require "that exchange personnel
return home and remain there for a minimum period before being eligible to
reenter the United States for permanent residence." 44 He argued that this would
be the only effective means for achieving the program's basic objectives: (1)
promoting international understanding and (2) allowing the countries of origin
to benefit from their citizens' United States training.45
Congress obliged. In 1956, the Smith-Mundt Act was amended to
require exchange participants to reside and be physically present overseas for at
least two years following their departure from the United States.46 Notably,
Congress added a provision to allow an "interested government agency" 47 to ask
the Secretary of State for a waiver of the overseas residency requirement if such
waiver would be in the public interest. 48 This exception has been a longstanding
anchor for programs that bring noncitizen physicians to rural America, as will be
discussed in detail below. 49
The Fulbright-Hays Act of 1961 followed.50 Its purpose was to
"consolidate, expand, and simplify both the scope and the administration of
[U.S.] international educational and cultural exchange program[s]." 51 The Act
accomplished this by creating a new visa category for all exchange programs-

43
S. REP. No. 80-573, at l; see also S. REP. No. 80-811, at 13 ("[T]he importance of
maintaining such a program cannot be gainsaid. The American people, our ideals, and our form of
government are being misrepresented and distorted abroad by the propaganda of other nations. The
prestige of the United States and of democracy itself are suffering as a result of this unequal battle
of ideas. We must be able to tell abroad the truth about the United States. We cannot afford to let
others tell that story forus. "); H.R. REP.No. 80-416, at 4 ("A secondary, although highly important,
objective of the bill is to correct misunderstandings and misinformation about the United States
which exist in other parts of the world.").
44

101 CONG.REC. 7606 (I 955).

45

Id. at 7605; see also S. REP. No. 84-1608, at 4 (I 956) ("Ct is in the interest of the United
States that these people return home and contribute toward developing friendly relations between
their country and ours.").
46
Pub. L. No. 84-555, 70 Stat. 241 (1956); see also Schorr & Yale-Loehr, supra note 39 at
228.
47
In the literature, people often shorten this phrase to IGA.
48
KARMAA. ESTER,CONG.RSCH. SERV.R.L31460 IMMIGRATION:
FOREIGNPHYSICIANS
AND
THEJ-1 VISAWAIVERPROGRAM10 (June 17, 2004).
49

See infra Parts II.III. La and II.III. 1.b.

50

Mutual Educational and Cultural Exchange Act of 1961, Pub. L. No. 87-256, 75 Stat. 527
(codified as amended at 22 U.S.C.A. §§ 2451-2464 (West 2022)).
51

107 CONG.REC. 18,268, 18,273 (1961) (statement of Rep. James J. Delaney).
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the J visa. 52 This new J visa applied, and continues to apply, to noncitizens
coming to the United States for "graduate medical education." 53 The Act also
codified the requirement that J-visa recipients pursuing medical studies54
typically55 must reside overseas for two years following the conclusion of their J
visa program before returning to the United States. 56
Over the next few years, the two-year foreign residency requirement
changed in ways that affected physicians particularly. In 1970, Congress
amended the statute to impose an overseas two-year residency requirement only
on those J-1 visa holders whose studies were financed by their home country, the
United States, or an international organization of which the United States was a
member, or whose skills were determined to be lacking in their home country. 57
Then in 1976, Congress reversed ground, making the overseas two-year
residency requirement once again applicable to all J-1 visa holders, regardless of
who financed their U.S. studies. 58 Their reasoning was based on a conclusion that
the United States was no longer experiencing a shortage of physicians. 59 That
law applies today.
In sum, the J-1 visa provides a mechanism for noncitizen physicians to
come to the United States to pursue graduate medical studies. However, at the
conclusion of those studies, J-1 visa holders are expected to return to their
countries of nationality or last residence for two years before returning to the

52

H.R. REP.No. 87-1094, at 16 (1961); see also H.R. REP.No. 87-1197, at 17 (1961) (Conf.

Rep.).
53
8 U.S.C.A. § 1101(a)(15)(J) (West 2022). The statute is quite long and covers "an alien
having a residence in a foreign country which he has no intention of abandoning who is a bona fide
student, scholar, trainee ... [or] specialist. .. who is coming temporarily to the United States... for
the purpose of ... studying ... or receiving training and who, ifhe is coming to the United States
to participate in a program under which he will receive graduate medical education or training,
also meets the requirements of section 1182(j)." The requirements of8 U.S.C.A. § 1182(j) include,
among other things, attending an accredited medical school.
54
The statutory phrase is "graduate medical education or training." 8 U.S.C.A. § 1182(e). The
statute also applies to other J-1 visa holders not relevant to this Article. See id.
55
"Typically" is an important qualifier. Recall that since 1956, there has been in place a publicinterest waiver to this overseas residency requirement. See supra, note 48 and accompanying text.
56
8 U.S.C.A. § I 182(e)("No person admitted under section 1101(a)(15)(J) of this title ... (iii)
who came to the United States or acquired such status in order to receive graduate medical
education or training, shall be eligible to apply for an immigrant visa, or for permanent residence,
or for a nonimmigrant visa under section l 101(a)(15)(H) or section l 101(a)(J5)(L) of this title
until it is established that such person has resided and been physically present in the country of his
nationality or his last residence for an aggregate of at least two years following departure from the
United States[.]"); see also 87 H.R. REP.No. 1197, at 17 (Conf. Rep.).

57

Pub. L. No. 91-225, 84 Stat. 116 (1970).
Health Professionals Education Assistance Act of 1976, Pub. L. No. 94-484, 90 Stat. 2243
(1976).
59
Id.
58
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United States. The following sections discuss federal and state waivers of that
residency requirement.
a. Federal Agencies and J-1 Residency Waivers
Since 1956, interested government agencies have been authorized to ask
the U.S. Secretary of State for a waiver of the statutory requirement that J-1 visa
holders, upon completing their graduate studies, must spend two years in their
country of nationality or last residence before returning to the United States. 60
Such waivers rest on a determination that waiver would be in the public interest. 61
At present, there are four federal agencies with established waiver programs: the
Department of Health and Human Services, the Department ofVeteran's Affairs,
the Appalachian Regional Commission, and the Delta Regional Authority. 62
The Department of Health and Human Services sponsors very few
waivers. 63 They sponsor waivers for noncitizens engaged in research of national
or international significance, and they sponsor waivers for primary care and
mental health physicians who will work for three years in health professional
shortage areas.64 The latter program sounds like a promising response to the
shortage of needed medical professionals in rural .America; however, for
whatever reason, the program has been described as "largely not functioning. " 65
The Department of Veteran's Affairs (VA) program is not
geographically based. It applies to noncitizen physicians who agree to work at
any VA facility for three years. 66 While not a geographically based program, the
VA is aware of the challenges of providing healthcare in rural communities. The
VA acknowledges that nearly 25% of veterans live in rural areas and devotes
32% of its budget to rural Veteran care.67 Yet the VA sees the J-1 waiver program
as a "last available option" to be considered only after it "has engaged in a

60
61

See supra note 56 and accompanying text.
ESTER,supra note 48.

62
Greg Siskind & Bryant Stevenson, Physician J-1 Waivers: A Primer, 17 HEALTHLAW 1
(2005).
63
64

Id. at 6.
Id.; see

also HHS Exchange Visitor Program, HHS.gov (June
https://www.hhs.gov/about/agencies/oga/about-oga/what-we-do/exchange-visitorprogram/index.html. •

30,

2020)

65
Siskind & Stevenson, supra note 62, at 6.; see also Foreign Medical Graduates: A Brief
Overview of the J-1 Visa Waiver Program, CONG. RsCH. SERV. 3 (Aug. 19, 2009),

https:/ /www.everycrsreport.com/files/200908 I 9_RS22584_ 4b7093af7a0d7796abccea6db6 I c906
a663d49b8.pdf [hereinafter Foreign Medical Graduates] ("Historically, HHS had been very
restrictive in its sponsorship of J-1 waiver requests.").
66
67

Siskind & Stevenson, supra note 62, at 6.
Rural Veteran Health Care Challenges, U.S. DEP'T OF VETERANSAFFS. OFF. OF RURAL

HEALTH,https://www.ruralhealth.va.gov/aboutus/ruralvets.asp

(last visited Mar. 10, 2022).
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comprehensive recruitment effort and has given genuine consideration to all
citizen, permanent resident, and non-immigrant applicants. ,'6s
The Appalachian Regional Commission (ARC) and Delta Regional
Authority (DRA) are federal programs that operate as federal-state
partnerships. 69 Both are, as their names suggest, regional in nature. The ARC
recommends waivers for primary care physicians and specialists who will serve
three years in HRSA-defined "health professional shortage areas" 70 located
within Appalachia. 71 The DRA offers waivers for a range of physicians working
within its regional area who commit to service in either a health professional
shortage area or a medically under-served area. 72 Both have an unusual
enforcement mechanism tied to their waivers: A noncitizen who doesn't serve
for their full three year commitment will owe damages of $250,000. 73
The DRA is, numerically, the most active of the federal agencies in terms
of granting waivers. In 2019, it processed 160 applications. 74 The DRA, like all
federal agency programs for J-1 waivers, is numerically unlimited-it can grant
as many waivers as it likes annually. 75 Thus, it holds enormous promise for
addressing the rural healthcare gap, albeit only within its limited geographic
jurisdiction.
b. States and J-1 Residency Waivers
States, in addition to the federal agencies discussed above, can petition
the U.S. Secretary of State for a waiver of the statutory requirement that J-1 visa
holders, upon completing their graduate studies, must spend two years in their
country of nationality or last residence before returning to the United States.
States received that power in 1994 when Congress enacted a new waiver

68

U.S. DEP'TOFVETERANS
AFFS., VHA HANDBOOK
5005.01 at 4 (Feb. 28, 2011).

69

Siskind & Stevenson, supra note 62, at 6.

70

See supra note 14. Health professional shortage areas, HPSAs, are areas with "shortages of
primary medical care, dental or mental health providers and may be geographic (a county or service
area), population (e.g. low income or Medicaid eligible) or facilities (e.g. federally qualified health
center or other state or federal prisons)."
71

Siskind & Stevenson, supra note 62, at 7; J-1 Visa Waivers, APPALACHIAN
REG'L COMM'N,
https://www.arc.gov/j-1-visa-waivers/ (last accessed Mar. 10, 2022).
72

Siskind & Stevenson, supra note 62, at 7; Delta Doctors, DELTAREGIONAL
AUTHORITY,
https://dra.gov/initiatives/promoting-a-healthy-delta/delta-doctors-how-to-apply/
(last accessed
Mar. 10, 2022).
73
HHS Exchange Visitor Program, supra note 64. Notably, a 2019 decision out of the
E.D.N.Y found a similar liquated damages provision in nursing contracts to be unenforceable. See
Heather McAdams, Liquidated Damages or Human Trafficking? How a Recent Eastern District
of New York Decision Could Impact the Nationwide Nursing Shortage, 169 U. PA. L. REv. ONLINE
1, 13 (2019).
74

Delta Doctors, supra note 72.

75

Siskind & Stevenson, supra note 62, at 3.
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program 76 that had been the brainchild of Senator Kent Conrad of North Dakota
and was thereafter named for him: The "Conrad 20" program. 77 The Conrad 20
program gave each state the power to act as an "interested government agency" 78
and to sponsor 20 waiver applications for J-1 foreign medical graduates willing
to serve three years in the state's medically underserved areas, which are
frequently, though not always, rural communities. 79 Although all states became
eligible to participate in the Conrad program, not all chose to participate right
away.80 While all states participate today, some choose not to utilize the full
number of waivers available to them. 81
The Conrad 20 program was enacted with a sunset provision, making it
a temporary as opposed to a permanent feature oflaw. It was, however, extended
regularly by Congress. And in 2002, the program was both extended and
expanded, becoming the Conrad 30 program as states were granted the authority
to sponsor 30 waiver applications. 82 This temporary program has been extended
and re-extended regularly and continues to operate today, though it still requires
periodic reauthorization. 83 The Conrad program accounts for 90% of all requests
for waivers of the J-1 two-year-overseas-residency requirement. 84
There are ways to make the Conrad program even more effective in
addressing the rural healthcare gap. For one, it could be made permanent, as
some politicians have tried to do.85 The program could also be fine-tuned. For
one, it could be numerically expanded. Given the shortages of physicians
nationwide, and the fact that Conrad waivers are not limited to rural communities
but extend to urban medically underserved areas, it would be beneficial to make

76
Immigration and Nationality Technical Corrections Act of 1994, Pub. L. No. 103-416, §
220 108 Stat. 4305 (1994).
77

ESTER,supra note 48.

78

Again, since 1956, IGAs have been able to petition for exemptions to the J-1 2-year overseas
residency requirement. See ESTER,supra note 48 and accompanying text.
79

Id. Note that some urban areas are also designed as "medically underserved."

80

See, e.g., Tozzio, supra note 5, at 63, 65--66 (noting Kansas did not participate in the Conrad
program until 2002, instead relying on a different program run by the U.S. Department of
Agriculture-since discontinued-to bring J-1 physicians to its rural communities); see also
Siskind & Stevenson, supra note 62, at 8 Table 1 (listing every state Conrad program).
81

Foreign Medical Graduates, supra note 65, at 5--6.

82

21st Century Department of Justice Appropriations Authorization Act, Pub. L. No. 107-273,
§ 11018, 116 Stat 1758 (2002). Note that since 2008, states are entitled to use 10 waivers for doctors
who do not work in medically underserved areas but who serve patients from such areas. Pub. L.
No. 110-362, 122 Stat. 4013 (2008).
•
83

See Foreign Medical Graduates, supra note 65, at 6-7; Conrad 30 Waiver Program, U.S.
CITIZENSHIP
ANDlMMIGR.SERVICES
(May 15, 2020) https://www.uscis.gov/working-in-the-unitedstates/students-and-exchange-visitors/conrad-30-waiver-program.
84

85

Foreign Medical Graduates, supra note 65, at 4-5.

See, e.g., S.1189, 114th Cong. (2015), https://www.congress.gov/bill/114thcongress/senate-bill/1189 (a proposal to make the program permanent).

754

WEST VIRGINIA LAW REVIEW

[Vol. 124

it a Conrad 100 program. 86 Second, the program couid be expanded in terms of
the time commitment. At present, most participants commit to three years of
service. The program could be adjusted to require a four- or five-year
commitment. 87
2. Other Nonimmigrant Visa Options
Medical professionals have other nonimmigrant avenues for working in
the United States, including H, L, 0, and TN visas. Only one-the H-lCcurrently addresses the healthcare shortage in rural America. 88
First, consider the H visas. 89 The most famous H visa is the H-lB, 90 an
employment-based visa for temporary workers who are members of a "specialty
occupation. " 91 Discussion of H-1B visa holders frequently focuses on tech
workers, 92 but physicians 93 as well as registered nurses who graduate from a fouryear undergraduate program can qualify for H-lB visas. 94 There is a significant
problem with using H-IB visas to bolster the ranks of rural medical providers:
Only 65,000 H-lB visas are granted annually. 95 That limited figure, coupled with

86
A 2001 survey of states, conducted by the Texas Primary Care Office, found states in need
of 5-50 additional slots. Para!, supra note 8, at 8. The final report recommended that states be
allowed "to determine the number of waivers needed based on the needs of the states." ESTER,
supra note 48, at 7-8. If the total number of available visas were substantially increased, to 100, it
would functionally give states greater freedom to apply for a sufficient number of waivers. It would
also give states the freedom to seek to fill not only empty slots in primary care but other needed
specialists-from surgeons to psychiatrists. See Para!, supra note 8, at 11 (discussing the need for
states to expend Conrad waivers on sub-specialists).
87
The three-year commitment is a federal minimum, not a maximum. Mississippi prioritizes
four-year contracts and Washington requires five. Siskind & Stevenson, supra note 62, at 8. The
federal minimum could be increased by law.
88
In 1989, Congress created an H-IA visa for noncitizen nurses, but it was only a pilot
program and was allowed to expire in the 1990s. See Para!, supra note 8, at 2, 9.
89
Recall, as discussed above, that nonimmigrant visas are named for the subparts of 8
U.S.C.A. § 1l0l(a)(l 5) where they can be found. H visas are, accordingly, found at 8 U.S.C.A. §
1101(a)(15)(H).
90
Special Requirements for Admission, Extension, and Maintenance of Status, 8 C.F.R. §
214.2(h)(4)(viii) (2022).
91
8 U.S.C.A. § 1101(a)(15)(H) (West 2022).
92
See generally, Kit Johnson, Beauty and the Beast: Disney's Use of the Q and H-1 B Visas,
12 N.Y.U. J. OF L. & LIBERTY124 (2018).
93
Siskind & Stevenson, supra note 62, at 3.
94

In practice, many nurses will not qualify for H-1B status because they do not have a fouryear college degree. Para!, supra note 8, at 9; 8 U.S.C.A. § 1184(i)(l)(B) (noting "specialty
occupations" under 8 U.S.C.A. § 1IOl(a)(15)(H) requires "attainment of a bachelor's or higher
degree in the specific specialty (or its equivalent) as a minimum for entry into the occupation in
the United States.").
95
Kit Johnson, Importing the Flawless Girl, 12 NEV.L.J. 831, 842, 848-50 (2012).
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the fact that the program broadly applies to professionals from tech workers to
foreign fashion models, means the H-lB visa program routinely is
oversubscribed. 96 Another problem with H-IB status is that, even if obtained,97
it is only valid for six years. 98 As discussed in Part III.B below, this may be
problematic because it may not be a sufficient period of time for the noncitizen
medical provider to convert from temporary to permanent status in the United
States.99
There is another H visa of note. The H-1C visa is available to nurses who
agree to work in areas where there are shortages of health care professionals. 100
This is the only other nonimmigrant visa-beyond the J-1 waiver route discussed
above-that currently addresses the healthcare shortage in rural America. Yet
only 500 visas are available annually, 101 and few hospitals have been authorized
to apply for H-IC workers. 102
The L visa is another option for noncitizen medical professionals to work
temporarily in the United States. The visa applies to managers and executives
transferring to the United States from an overseas to stateside office. 103 While
physicians can qualify for an L visa, 104 the visa requires that the physician have
a management or executive position, itself unusual, and that they be employed

96

Id.

97

Data from fiscal years 2015-19 indicates that healthcare related occupations-specifically
physicians, surgeons, osteopaths, dentists, veterinarians, pharmacists, registered nurses, therapists,
dieticians, occupations in medical and dental technology, and other occupations in medicine and
health-account for between 12,086 and 15,269 of the H-1 B visas granted. I-129, Petition for a
Nonimmigrant Worker, H-JB Approvals for Healthcare Related Occupations Listed by Petitioner
State
Fiscal
Years
2015-2020
(as
of
July
7,
2020),
USCIS,
https:/ /www.uscis.gov/sites/ default/files/ document/data/I 129_H 1B_A_Healthcare_FY 1520 _ YTD%207 _7 _2020.pdf.
98

8 U.S.C.A. § l 184(g)(4).
Foreign-Trained Doctors are Critical to Serving Many US. Communities, AM. IMMIGR.
COUNCIL
18
(Jan.
17,
2018),
https://www.americanimmigrationcouncil.org/sites/default/files/research/foreigntrained_doctors_are_critical_to_serving_many_us_communities.pdf;
Richard Dowse, Wasting
Talent: How the US is Losing Revenue and Sldlls of Immigrant Workers, 9 CREIGHTON
INT'L &
COMP.L.J. 54, 57 (2017).
100
1RAKVRZBAN,
IMMIGRATION
LAWSOURCEBOOK
1039.
101
Limiting these visas to just 500 is particularly nonsensical in light of the current nursing
shortage that tops 100,000. See.supra note 23.
102
Para!, supra note 8, at 9.
103
L-JA lntracompany Transferee Executive or Manager, U.S. CITIZENSHIP
AND TMMIGR.
SERVS.(Nov. 12, 2021) https://www.uscis.gov/working-in-the-united-states/temporary-workers/l1a-intracompany-transferee-executive-or-manager.
104
See Skyler G. Cruz, Have Foreign Physicians Been Misdiagnosed? A Closer Look at the JI Visa, 2 LoY. U. Cm. INT'L L. REv. 295, 301 (2005).
99
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by an entity with offices both overseas and within the United States-not
necessarily a common situation for rural healthcare provider entities. 105
The O visa applies to noncitizens of "extraordinary ability" coupled with
"sustained national or international acclaim" coming to work temporarily in the
United States. 106 While medical professionals can be admitted in O status, 107
proof of "extraordinary" ability and acclaim will be well beyond the reach of the
run-of-the-mill primary care physicians most needed in rural America.
Finally, consider the TN visa. This visa is a product of treaty, not statute,
and it is available to professionals from Mexico and Canada. 108 Physicians can
qualify for a TN visa, but they must be entering the United States to conduct
research with only incidental patient care. 109 Thus, it is of limited use in
addressing the rural healthcare gap. Canadian and Mexican nurses, unlike
physicians, can work in patient care under the TN visa. 110 Yet, unlike the H-1 C,
there is no requirement for TN nurses to work in medically underserved
communities.
3. Imagining Something New
Congress could create a new nonimmigrant visa: the W visa. 111 This visa
could be made available to any "medical professional" willing to serve in a health
professional shortage area 112 for a period of five years. "Medical professional"
could be defined by regulation. That definition could be narrow-including just
physicians, nurses, and dentists. It could be broadened to include physical
therapists, pharmacists, and mental health counselors. It could be expanded even
further to cover lower-skilled workers such as home health-care aides and
nursing home caregivers. 113 Whatever its breath, the W visa recipients would
need sponsors. The law could be structured to allow sponsorship by traditional

105

See 8 U.S.C.A. § 1101(a)(15)(L) (West 2022).

106

Id.§ II0l(a)(l5)(O).

107

See Cruz, supra note 104, at 301.

108
Kit Johnson, Opportunities & Anxieties: A Study of International Students in the Trump Era,
22 LEWIS & CLARKL. REv. 413, 436 (2018) (discussing how the TN visa is treaty-based, as
opposed to statute-based, and offers a fast-track process for skilled professionals from Mexico and
Canada to work in the United States).
109

Kurzban, supra note 100, at 1043.

110

Id. at 1040.

111
Such a visa would be codified at 8 U.S.C.A. § 110l(a)(15)(W). This is simply the next open
slot for a nonimmigrant visa category. Serendipitously, "W" could stand for "Wellness."

112
113

Recall that HPSAs are defined by HRSA. See supra notes 14, 70.

The World Health Organization, for one, employs a particularly expansive definition of
health workers, including "all people whose main activities are aimed at enhancing health" - both
primary care providers and those whose employment supports that work (cleaners and cooks
among them). See Bomba, supra note 26, at 1106.
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employers-a healthcare practice, hospital, or nursing home--or a state itself
(like the Conrad waiver).
One way to make the W visa particularly effective would be to not cap
the number of visas available each year. 114 As noted above, the annual cap on HlB visas creates a scramble for those few visas that become available each
year. 115 While some might be concerned about a numerically unlimited visa
category, the nature of the W visa itself would curb any fears about its impact on
U.S. citizen medical professionals: It would only be available in Health
Professional Shortage Areas' where, by definition, there are insufficient U.S.
professionals to provide needed care. 116
The W visa would also be attractive if it were crafted as a "dual intent"
visa. 117 Many nonimmigrant visas require recipients to prove they have a
"residence in a foreign country which he has no intention of abandoning." 118
Some, like the H-lB, are recognized as "dual intent" visas, whereby the recipient
is entitled to have "a desire to remain in this country permanently in accordance
with the law, should the opportunity to do so present itself."' 19 W-visa recipients
should acknowledge that, by the terms of their nonimmigrant and hence
temporary visa, their time in the United States is limited, but they should also be
permitted to actively seek opportunities to remain permanently in this country. 120
Finally, the W visa would be most effective if it were subject to multiple
multi-year renewals. As discussed, the H-lB visa is only available for a

114

Alternatively, the W visa could have an unusually high numerical cap.

115

See supra notes 95--96 and accompanying text.

116

I would not recommend adding complexity to the W visa by requiring the types of analysis
applicable to some other employment-based nonimmigrant visas. The principle hurdle, applicable
to H- I B, H-18 I, or E-3 visas, is the Labor Condition Application, which requires employers
looking to sponsor workers to attest to the DOL that: (1) the foreign worker's wages will be the
greater of either actual wages at the place of employment or prevailing wages in the area for the
position; (2) the working conditions of the worker will not adversely affect the working conditions
of workers similarly employed; (3) the employer is not experiencing a strike or lock-out; (4) the
employer provided notice to employees and unions about the labor certification; and ( 5) the agency
displayed publicly the specific number of the foreign hires, their wages, and working conditions.
Other nonimmigrant visas, the H-2A and H-28, require labor certification to establish that: (I)
there are not sufficient able, willing, and qualified U.S. workers available to perform the temporary
employment for which nonimmigrant foreign workers are being requested; and (2) employment of
these workers will not adversely affect the wages and working conditions of similarly employed
U.S. workers. See KITJOHNSON,
IMMIGRATION
LAW:AN OPENCASEBOOK§§4.4, 4.5 (2022).
117

See JOHNSON,
supra note 116, § 4.2.

118

See, e.g., 8 U.S.C.A. §§ l 101(a)(15)(8), (F), (M), (P), (Q) (West 2022).

I 19

Matter of Hosseinpour, 15 I. & N. Dec. 191, 192 (BJ.A. 1975).

120

Noncitizens who lawfully remain in the United States permanently are called "immigrants,"
and the next section explores immigrant visas for medical professionals.
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maximum of six years. 121 The W visa could be made available for renewable sixyear terms, indefinitely, so long as the other visa criteria continue to be met.

B. Immigrant Status Options
In contrast to the limited duration and scope of nonimmigrant
admissions, "immigrants" are noncitizens who are admitted to the United States
on a permanent basis. 122 The term "immigrant" is a legal one that is synonymous
with a lawful permanent resident (LPR) and a' green-card holder. 123 These
noncitizens, in contrast to the nonimmigrants described above, have the option
to someday become U.S. citizens. 124
The United States has just three broad categories of immigrant visas:
family-based, employment-based, and the diversity visa. None of the three
categories of immigrant visas include a path to the United States for medical
professionals focused on rural America.
Family-based admissions, as their name suggests, are for noncitizens
sponsored by a family member who is a U.S. citizen, or, in some cases, an
LPR. 125 Diversity visas are allocated to noncitizens on the basis of a lottery, with
preference given to foreign nationals coming from countries that do not make up
a large percentage of our nation's immigrant stream. 126 It is entirely possible that
some foreign medical professionals would have a qualifying relative in the
United States or would win the diversity lottery. 127 Yet these visas are of little
import in solving the rural healthcare crisis as they neither require recipients to
work in healthcare nor in rural settings.
It is the third category of immigrants that is the most natural to consider
when thinking about addressing the rural healthcare shortage: employment-based
immigrants. 128 Indeed, there are three ways in which the law has made it easier
for certain medical professionals to receive employment-based immigration
visas: "special immigrant" physicians, Schedule A nurses and physical
therapists, and the National Interest Waiver.

121

See supra notes 98-99 and accompanying text.

122

See JOHNSON, supra note 116, § 3.

123

Id.

124

See, e.g., Kit Johnson, A Citizenship Market, 2018 U. lLL.L. REv. 969, 980 (2018).

125

See

126

See id. § 3.18.

JOHNSON,

supra note 116, § 3.1.

127
Para!, supra note 8 (discussing how some hospitals have responded to the nursing shortage
by helping "foreign-trained nurses who are already in the United States (usually through family
reunification visas) to obtain the English skills and refresher training needed" to pass state licensure
exams).
128
See JOHNSON, supra note 116, § 3.1.
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1. Special Immigrant Physicians
One provision of employment-based visas relevant to healthcare workers
is the law governing "special immigrants," a legal term of art. 129 There are 13
categories of special immigrants, including religious workers, 130 foreign
translators, 131 and children who have been abandoned or neglected by a parent. 132
There is also a category for physicians. 133
As currently drafted, the special immigration provision for physicians is
of limited assistance in alleviating the rural healthcare shortage given that it only
applies to individuals who: "(i) [have] graduated from a medical school or [have]
qualified to practice medicine in a foreign state; (ii) [were] fully and permanently
licensed to practice medicine in a State on January 9, 1978, and [were] practicing
medicine in a State on that date; (iii) entered the United States [on an Hor J-1
nonimmigrant visa] before January 10, 1978, and (iv) [have] been continuously
present in the United States in the practice or study of medicine since the date of
such entry." 134 That is, it only applies to noncitizens who have been present in
the United States and practicing medicine for 44 years.
Congress could amend the statutory requirements for special immigrant
physicians. Changing the dates from January 1978 to January 2022 would create
immediate opportunities for permanent resident status for medical students and
professionals already present in the United States, including those already
working in rural America pursuant to one of the four federal programs or a
Conrad program.
Congress has, in other circumstances, advanced applicable statutory
dates in immigration law. For example, there is a law called "registry," which
allows noncitizens who have continuously resided in the United States since
January 1, 1972, are of good moral character, and are not inadmissible, to become
lawful permanent residents. 135 When originally enacted, the law applied to
individuals continuously residing in the United States since 1921.136 That date

129

8 U.S.C.A. § 1101(a)(27) (West 2022).

130

Id. § 11Ol(a)(27)(C).

131
Fact Sheet: OverviewoftheSpeciallmmigrant Visa Programs, NAT'LIMMIGR. FORUM(June
22, 2021), https://immigrationforum. org/article/fact-sheet-overview-of-the-special-immigrantvisa-programs/; Afghan Allies Protection Act of 2009, Pub. L. 111-8, 123 Stat. 807 (2009).
132
8 U.S.C.A. § 1101(a)(27)(J).
133

Id.

134

Id.

135

Id. § 1259.

136

Andrew Moriarty, Immigration Registry: A Potential Pathway to Citizenship for Many
Immigrants, Fwo.us (Apr. 15, 2021). https://www.fwd.us/news/immigratiori-registry/.
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was subsequently advanced four different times by Congress. 137 Congress could
similarly advance the date application to special immigrant physicians.
2. Schedule A For Nurses, Physical Therapists
Another provision of employment-based visas relevant to healthcare
workers is the Department of Labor's "Schedule A" for nurses and physical
therapists.
Most noncitizens seeking admission as employment-based immigrants
require applications to be filed on their behalf by their would-be U.S.
employer. 138 This is a time-consuming, multi-stage process requiring approvals
from multiple federal agencies. 139 The first step for U.S. employers is to seek
verification from the U.S. Department of Labor that hiring the prospective
noncitizen worker will not adversely affect U.S. workers. 140 This is called "labor
certification." 141
The Labor Department has predetermined that there are certain jobs in
the United States where, because of the demand for workers, the labor
certification process can be short-circuited. 142 The Labor Department maintains
a list, called "Schedule A," that identifies jobs exempt from the Labor
Department's certification process. 143 Schedule A currently lists "physical
therapists and professional nurses" as exempt from labor certification. 144 This
means that employers looking to hire noncitizen physical therapists and
professional nurses have one less hoop to jump through; they can bypass the
labor certification process.
Note that "Schedule A" does not have any geographic limitation. It
smooths the way for noncitizen nurses and physical therapists to gain
employment-based immigrant visas, but it does not require those professionals
to work in rural communities.
The Labor Department could change Schedule A to address the shortage
of rural healthcare workers. One simple change would be to enlarge the list to
include "physical therapists and professional nurses and physicians who will be

137

Id.

138

See JOHNSON, supra note 116, §§ 3.12, 3.13.
See id. § 7.1.

139

140

Id. § 3.14
After going through the labor certification process, employers need to seek approvals from
the United States Immigration and Nationality Service as well as the U.S. Department of State. See
id. § 7.1.
142
Id.§3.14.
143
Id.
141

144

Chapter 7-Schedule
A Designation Petitions, PoL'Y
MANUAL,
USCIS,
https://www.uscis.gov/policy-manual/volume-6-part-e-chapter-7 (last visited Mar. 10, 2022).
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employed in health professional shortage areas." 145 A more dramatic change
would be to amend Schedule A consistent with the proposed language of the W
visa: "physical therapists, professional nurses, and other medical professionals
who will be employed in a health professional shortage area." 146
3. National Interest Waiver
Another provision of employment-based visas relevant to healthcare
workers is the national interest waiver. 147 This waiver is one granted by United
States Citizenship and Immigration Services (USCIS).
USCIS is a federal agency, housed within the Department of Homeland
Security, and it is responsible for processing visa petitions. 148 It is typically the
second stop for any employment-based visa, after proceeding through the Labor
Department's labor certification process. 149
USCIS can allow applications that would ordinarily be subject to labor
certification to bypass the Labor Department if such waiver is in the national
interest. 150 Specifically, the USCIS can grant a national interest waiver if: (a) the
noncitizen's employment is in an area that has substantial intrinsic merit; (b) the
noncitizen's employment is not based solely on local labor shortage, but rather
the proposed benefit to be provided will be national in scope; and (c) the national
interest would be adversely affected if the employer is required to proceed with
the labor certification process. 151
USCIS has rules for national interest waivers that are specific to
physicians. The agency makes national interest waivers available to noncitizen
doctors who agree to work full-time in a health professional shortage area or at
a Veterans Affairs facility. 152 As discussed earlier, health professional shortage
areas include, but are not limited to, rural communities. And VA facilities may
or may not be located within rural communities. Regardless, it is clear that the

145

Recall that HPSAs are defined by HRSA. See supra notes 14, 70.

146

See supra Part III.A.3.
Immigration is prone to acronyms, and, in the literature, this is commonly called an "NIW."

147
148

JOHNSON,
supra note 116, § 1.4

149

Id. at§ 7.1.
U.S. DEP'T OF STATE, 9 FAM 502.4-3(E)(b)(l)(a)--(c),
CLASSIFICATIONS
(2022).
151
Id.
150

EMPLOYMENT-BASED
IV

152
The national interest waiver is available to these two groups as well as psychiatrists serving
in a Mental Health Professional Shortage Area, physicians in a Medically Underserved Area (see
supra note 14), and/or specialists in a Physician Scarcity Area (PSA). See Green Card Through a
Physician National Interest Waiver (NIW), USCIS, https://www.uscis.gov/green-card/green-cardeligibility/green-card-through-a-physician-national-interest-waiver-niw (last visited Mar. 14,
2022). For clarity, this Article focuses only on those concepts previously discussed: health
professional shortage areas and VA facilities. See supra Part III.A. I.
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national interest waiver is a program that can smooth the way for noncitizen
physicians serving in rural communities to gain employment-based immigrant
visas.
4. Imagining Something New
One radical change that would increase the availability of employmentbased visas for rural healthcare workers would be to give states the power to
sponsor permanent residents. An even more radical change would be to give
states the power to make their own laws regarding the admission of permanent
residents.
First, imagine if each state were given the power to sponsor a certain
number of employment-based immigrants annually-whether culled from the
general statutory number of such visas or added to those numbers. Such a
program would allow states to make choices about their greatest needs and
sponsor migration in accordance with them.
State-sponsored permanent residency is not without precedent,
internationally. In Canada, each province has its own immigration program to
address province-specific needs. 153 Australia also has regional migration
programs. 154
A narrower approach to this concept would be to transform the Comad
program from a nonimmigrant program to an immigrant program. That is, states
could continue to petition that certain J-1 visa holders should be exempt from the
required two years of post-graduation overseas residency in exchange for a
commitment to work for some years in one of the state's healthcare professional
shortage areas. 155 Yet the outcome of such petitions would not be further
nonimmigrant status, but permanent resident status with a pathway to citizenship.
This could go a long way toward addressing the rural healthcare crisis. 156
'
153
How
the
Provincial
Nominee
Program
(PNP)
Works,
https://www.canada.ca/en/immigration-refugees-citizenship/services/immigratecanada/provincial-nominees/works.html (last visited Mar. 14, 2022). Canada also allows
sponsorship by even smaller entities---communities and faith groups-but only for refugees.
Community Sponsors: About the Process, https://www.canada.ca/en/immigration-refugeescitizenship/services/refugees/help-outside-canada/private-sponsorship-program/communitysponsors.html (last visited Mar. 14, 2022).
154
Regional
Migration,
AUSTL.
Gov'T
DEP'T
HOME
AFFS.
https://immi.homeaffairs.gov.au/visas/working-in-australia/regional-migration (last visited Mar.
14, 2022).
155
States currently can seek waivers for 30 J-1 visa holders annually. I have' proposed
increasing that number to 100. States currently require J-1 visa holders to commit to a three-year
term working in a healthcare professional shortage area. A permanent resident program could
require the same, in line with the rules regarding national interest waivers.
156
It would also address the challenges of prolonged temporary status that will be discussed
infra in Part IV.B.

2022]

IMMIGRATION SOLUTION

763

Second, imagine if state.s were not only given the power to sponsor
employment-based immigrants but could decide the criteria for their admission.
States would no longer be bound by the strictures of existing laws, some of which
hinder the employment of healthcare workers in rural America. Consider the fact
that noncitizen physicians are not currently allowed to practice in the United
States until they participate in the U.S. medical residency program. 157 This is true
regardless of the number of years that the physician has been in practice. If states
could admit permanent residents without regard to federal law, they could admit
medical professionals pursuant to their own criteria. They could bypass the
medical residency currently required and instead simply certify noncitizen
physicians to work immediately upon admission. 158 This, too, could go a long
way towards addressing the rural healthcare crisis.
IV.

OVERCOMING BARRIERS TO IMMIGRATION SOLUTIONS

Immigration has the potential to solve the problem of too-few rural
healthcare providers. But there are barriers to immigration solutions. This section
explores three barriers-long-term solutions, crises, and self-inflicted woundsand proposes ways to overcome them.
A. The Problem of Long-Term Solutions
The nonimmigrant opportunities for noncitizen medical professionals
explored in Part III.A, such as the Conrad 30 program, are by their nature shortterm solutions. The Conrad program is a temporary one that needs to be
periodically reauthorized, a problem that can be solved by making the law
permanent.
More difficult to deal with is the fact that J-1 wavier programs result in
granting nonimmigrant visas that authorize foreign-born professionals to practice
in the United States only for a limited time. When that time ends, they are

157

See 8 U.S.C.A. § 1182(a)(5)(B) (West 2022). Noncitizen nurses also cannot practice in the
United States without passing exams. ld. § 1182(a)(5)(C); Para!, supra note 8, at 9. The test is
expensive to take - not only is there a registration fee but it was, for years, offered only in the
United States and Guam. Para!, supra note 8, at 9; Tsitouras & Lopez, supra note 26, at 254-55
(noting there are more testing options and locations worldwide today). "The atmosphere of the test
can be chaotic, and there is reportedly a failure rate of over 50 percent." Para!, supra note 8, at 9.
158
States could crib from the proposal written by Missouri State Representative Grier: "This
bill allows an international medical graduate who is in good standing and who has been granted a
medical doctorate or substantially similar degree by a qualified international medical program to
be considered by the State Board of Registration for the Healing Arts as having met the
requirements for postgraduate training to become a licensed physician or surgeon." See H.B. 1211,
101st Gen. Assemb., 1st Reg. Sess. (Mo. 2021). Not everyone favors giving states so much control
over physician licensing. See Robert Orr, Too Little for Too Much, MILKENINST.REV. (Jan. 2,
2021) https://www.milkenreview.org/articles/too-little-for-too-much (bemoaning states' high
barriers to practice in various health care fields and proposing a nationwide licensing framework).
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expected to return to their country of origin. Employers can submit applications
for employees with nonimmigrant visas to receive employment-based immigrant
visas. But there's a problem. If the noncitizen is from a country that typically
sends a large number of immigrants to the United States, they may have to wait
some time before they are eligible for that immigrant visa. That is because of the
per-country limits on immigration: No country may receive more than 7% of the
total number of visas available in any given year. 159 If a noncitizen is qualified
for a visa, but no visa is available because that 7% cap has been reached, they
must wait until a visa becomes available. If they are present in the United States
on a nonimmigrant basis, they must renew that nonimmigrant visa as many times
as they are.legally allowed in order to stay. 16 For nonimmigrants from countries
like India, the wait time for an immigrant visa can be extremely long: The United
States is only now processing employment-based visas from India that were filed
in 2012. 161 From that data point, we can estimate that any employment-based
visa filed for an Indian national today would take some 10 years before
processing. Others estimate the wait to be much longer. 162 This is significant
because Indian nationals make up the largest percentage of noncitizen physicians
in the United States. 163
Educated foreign nationals, like the medical professionals we need to
recruit to rural America, are aware of the United States' problem with immigrant
visa wait times. 164 It is a topic covered in local media abroad. 165 Such individuals
may decide that another country's immigration laws will be more favorable,
offering them permanent status and citizenship more quickly than our own. 166

°

159

8 U.S.C.A. § l 152(a)(2).

160

As discussed in Part III.A.2, H-18 status, for example, can only be granted for six years.

161

See Visa Bulletin for January 2022, U.S. DEP'T OF STATE,BUREAUOF CONSULAR
AFFS.,
https:/ /trave I.state. gov/ content/tra ve 1/en/Iegal/vi sa-lawO/visa-bulletin/2 022/vi sa-bul letin-forj anuary-2022. html (last visited Mar. 14, 2022).
162
Parija Kavilanz, Immigrant Doctors in Rural America Are Sick of Waitingfor Green Cards,
CNN (June 13, 2018), https:/ /money .cnn.com/2018/06/08/news/economy/immigrant-doctorsgreen-card-backlog/index.htrnl (citing immigration attorney Greg Siskand's estimate of a
minimum 15-20 year wait for employment-based visas from India).
163
Aaron Young, Hymayum J. Chaudhry, Xiaomei Pei, Katie Arnhart, et al., FSMB Census of
Licensed Physicians in the United States, 2018, 105 J. OFMED.REG.no. 2, 7 (2019).
164

See Kavilanz, supra note 162.

165

See, e.g., Congressman Raja Krishnamoorthi Urges US Congress to End Green Card
backlog,
TIMES
OF
INDIA
(Sept.
2,
2021 ),
https://timesofindia.indiatimes.com/world/us/congressman-raja-krishnamoorthi-urges-uscongress-to-end-green-card-backlog/articleshow/85861051.cms.
166
See Kavilanz, supra note 162 (noting one noncitizen doctor waiting for a green card is
considering moving to Canada); see also Cruz, supra note 104, at 303-04 (noting Canada's
prioritization of noncitizen doctors willing to work in underserved communities and how they can
immediately apply for permanent resident status after receiving temporary work status); Cruz,
supra note l05, at 304-06 (discussing Australian pathways to permanent resident status for
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After all, permanent residency and, ultimately, citizenship are needed to provide
noncitizen medical professionals with the stability necessary not only for their
own professional development but for their children being raised in this
country. 167
Some politicians have proposed using visa "recapturing" to solve the
problem of visa wait times while alleviating physician and nurse shortages. 168
The idea is that, in prior years, certain employment-based visas went "unused"
because fewer than the statutory allocation of 140,000 169 were issued. 170 While
unused employment-based visas are supposed to, in the next year, be allocated
to family-based visas, the numbers of family-based applicants have been so high
that those visas have defaulted to statutory maximums and the left-over
employment-based visas never actually came into play. 171 So, politicians have
proposed using those "old" visa slots for physicians and nurses. 172 The
Healthcare Work:force Reliance Act, currently pending in the Senate, would
recapture 40,000 visas-25,000
for professional nurses and 15,000 for
physicians-and would not make those visas subject to the per-country cap that
is currently causing such difficulty for Indian nationals in the United States. 173

noncitizen doctors working in medically underserved areas); Life Support, supra note 5 at 21
(discussing expedited paths to permanent residency in Canadian and Australian for noncitizen
physicians working in underserved communities). Compare with Johnson, supra note I 09, at 42124, n. 70 (discussing how prospective international students found studying in the U.S. "risky" and
how Canada's enrollment of international students rose in correspondence to immigration
uncertainty in this country).
167

See Taylor, supra note 9 (reporting noncitizen physicians' concerns that the limits on green
cards for Indian nationals have "placed their families' future in limbo."); Kavilanz, supra note 162
(interviewing a physician from India who "worries about providing stability for his three young
children, quoting him as saying: "If they are not happy, 1 will leave ... I can take the hardship and
uncertainty but I can't put them through years of it."); see also Kit Johnson, Universities as
Vehiclesfor Immigrant Integration, 46 FORDHAM
URB. L.J. 580, 582 (2019) (discussing similar
concerns with temporary status in the framework of"citizenship insecurity" discussed by Professor
Ming Hsu Chen in her book Pursuing Citizenship in the Enforcement Era).
168
Press Release, Congressman Brad Schneider, Reps. Schneider, Cole, Finkenauer, Bacon
Introduce Bipartisan Legislation To Strengthen Health Workforce Amid Covid-19 Pandemic (May
8, 2020), https://schneider.house.gov/media/press-releases/reps-schneider-cole-finkenauer-baconintroduce-bipartisan-legislation (proposing to recapture 15,000 visas for physicians, noting in
particular rural area physician shortages).
169
The actual number allocated is more complex. By statute, there are at least 140,000
employment-based immigrant visas available annually. 8 U.S.C.A. § l 15l(d)(l)(A) (West 2022).
However, that number can be increased by any family-based visas unused in the prior year. 8
U.S.C.A. § 115l(d)(l)(B) (West 2022).
170
See Andrew Moriarty, Green Card Recapture and Reform Would Reduce Immigration
Backlogs, Fwo.us (Apr. 13, 2021), https://www.fwd.us/news/green-card-recapture/.
111
Id.
172
173

Healthcare Workforce Resilience Act, S. I 024, I 17th Cong. (2021 ).
Id.
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Congress has done this before; In 2005, 50,000 "recaptured" green cards were
made available to nurses. 174 The Healthcare Workforce Reliance Act currently
has bipartisan support and its passage would help address the needs of rural
physicians waiting on green cards. 175
There are, naturally, other ways to address this problem than long-term
solutions. Congress could eliminate the per-country limits on immigration. The
Fairness for High-Skilled Immigrants Act, proposed in 2020, aimed to do just
that. 176 Congress could also increase the number of employment-based visas. 177
There is more than one path to overcoming the barrier oflong-term solutions.
B. The Problem of Crises
In the past five years, we have witnessed two crises that have
dramatically affected immigration: the Muslim travel ban and the Covid ban.
Medical professionals were among the many noncitizens affected by these bans.
Their inability to enter the country, in tum, affected the communities where they
were headed to practice, including rural communities. We can anticipate that
crises will continue to arise and will continue to affect immigration. We must
prepare for that eventuality by having in place a waiver system to facilitate the
admission of rural medical professionals even during times of crisis.
On January 27, 2017, seven days after being sworn into office, President
Donald J. Trump issued Executive Order 13769, titled Protecting the Nation
from Foreign Terrorist Entry into the United States. 178 The stated purpose of the
order was to "protect ... citizens from foreign nationals who intend to commit
terrorist attacks in the United States; and to prevent the admission of foreign
nationals who intend to exploit United States immigration laws for malevolent
purposes." 179 The order set about accomplishing this goal by suspending

174

Moriarty, supra note 170.

175

There are, naturally, other ways to address this problem. Congress could eliminate the percountry limits on immigration. The Fairness for High-Skilled Immigrants Act, proposed in 2020,
aimed to do just that. See, e.g., Poorvi Chothani, Will Indians Soon See Light at the End of the
Long
Green
Card
Tunnel?,
THE
ECON. TIMES (Mar.
12,
2021),
https:// economictimes. indiatimes. com/nri/m igrate/will -indians-soon-see-light-at-the-end-of-thelong-green-cardtunnel/articleshow/80983854.cms?utm_source=contentofinterest&utm_medium=text&utm_camp
aign=cppst. Congress could also increase the number of employment-based visas. See U.S.
Citizenship Act, H.R. 1177, 117th Cong.§ 3403 (2021) (The "U.S. Citizenship Act" would have
increased the annual allotment of employment-based visas from 140,000 to 170,000).
176
177
178
I 79

See, e.g., Chothani, supra note 175.
See H.R. 1177, § 3403.
Exec. Order No. 13,769, 82 Fed. Reg. 8977 (Jan. 27, 2017).
Id.
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immigration from Iran, Iraq, Libya, Somalia, Sudan, Syria, and Yemen. 180 The
executive order was updated on March 6, 2017, 181 an event called the
"Refugee/Muslim Ban 2.0" by some. 182 It was then supplemented by a
presidential proclamation on September 24, 2017, 183 which is sometimes called
"Travel Ban 3.0." 184 Putting aside the issue of whether or not this set of
presidential actions were undertaken in response to a true and immediate threat
to the United States, they are an example of how immigration can be brought to
an abrupt standstill in response to a perceived crisis. 185 As news outlets reported
at the time, the orders affected both medical students 186 and practicing
physicians. 187 Notably, noncitizens were told that waivers would be available for
those who could establish that, despite the ban, they ought to be admitted into
the United States.188 One reason for granting a waiver, "national interest," would

180

Shoba Sivaprasad Wadhia, Summary of Protecting the Nation from Foreign Terrorist Entry
into the United States or "Refugee/Muslim Ban ", PENN. STATE LAw (Jan. 27, 2017),
https://pennstatelaw.psu.edu/sites/default/files/MuslimRefugeeBanSummary"/o20UPDATE.pdf.
181
Exec. Order No. 13,780, 82 Fed. Reg. 1.3209(Mar. 6, 2017).
182
Shoba Sivaprasad Wadhia & Abed A. Ayoub, Summary of Executive Order Protecting the
Nation From Foreign Terrorist Entry Into the United States or "Refugee/Muslim Ban 2.0", PENN.
STATE
LAW
(Mar.
6,
2017),
https://pennstatelaw.psu.edu/sites/default/files/MuslimBan2%200ADCPSU_Final_0.pdf.
183
Proclamation
No.
9,645,
82
Fed.
Reg.
45161
(Sept.
24,
2017),
https://www.federalregister.gov/documents/2017 /09/27/2017-20899/enhancing-vettingcapabil ities-and-processes-for-detecting-attempted-entry-into-the-united-states-by.
184
Practice Pointer: Applying for a Waiver Pursuant to Presidential Proclamation 9645
(Travel Ban 3.0), Am. lmmigr. L. Ass'n (Nov. 29, 2018), https://www.aila.org/infonet/applyingfor-a-waiver-pursuant-to-presidential.
185
Presidential proclamations are not the only ways in which immigration can be affected by
crises. Consider that the U.S. Department of Agriculture used to sponsor J-1 waivers, similar to
the Conrad 30 program discussed in Part Ill.A. I. Following the events of9/l l, the agency stopped
working on J-1 waivers out of concerns regarding "risks."Tozzio, supra note 5, at 64. The USDA's
pullout was "abrupt," "without any advance notice and in midstream processing of more than I 00
applications for rural physician candidates." Id. at 62.
186
Thomas Eddbrink, Unable to Enter U.S., and Still Stranded Abroad, N.Y. TIMES(Jan. 31,
2017), https://www.nytimes.com/2017/01/31/world/travelers-stranded-abroad.htrnl;
Brendan
Murphy, AMA Decries Impact of Travel Ban, Other Immigration Barriers, lNT'LMED.Eouc. (June
16, 2017), https://www.ama-assn.org/education/intemational-medical-education/ama-decriesimpact-travel-ban-other-immigration-barriers.
187
Donald G. McNeil, Jr., Trump's Travel Ban, Aimed at Terrorists, Has Blocked Doctors,
N.Y. TIMES (Feb. 6, 2017), https://www.nytimes.com/2017 /02/06/health/trump-travel-bandoctors.htrnl.
188
Dara Lind, Exclusive: Internal Documents Show How Hard It Is For Some Immigrants to
Get
a
Travel
Ban
Waiver,
Vox
(Sept.
21,
2018),
https://www.vox.com/2018/9/20/ 17622622/travel-ban-waiver-muslim-how.
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seem to render the waiver process uniquely suited to rural medical health care
providers. 189 Yet, in practice, few waivers were granted. 190
The coronavirus crisis has also affected immigration. On January 31,
2020, then-President Trump issued the first presidential proclamation
suspending entry of nonimmigrants and immigrants "who pose a risk of
transmitting" Covid. 191 Other proclamations followed in late February 2020, 192
March 2020, 193 April 2020, 194 and May 2020. 195 President Joseph R. Biden Jr.
has similarly suspended certain travel into the United States due to coronavirus
concerns in January 2021, 196 April 2021, 197 and November 2021. 198 Both
presidential administrations closed the U.S.-Canada border to "nonessential
travel." 199 Beyond presidential actions, the Department of State suspended
routine visa services abroad. 200 These myriad actions, like the travel bans, have
affected noncitizen physicians. 201 Notably, also like the travel bans, the
government offered exemptions (waivers) to noncitizens otherwise affected by

189
Id. "National interest" was only one of three criteria that noncitizens needed to establish in
order to get a waiver. Id. They also needed to establish "undue hardship" if the waiver were not
granted as well as the fact that they did not pose a threat to public safety or security. Id. The former
element-undue hardshiir-was particularly challenging and was more likely to be satisfied by an
individual looking to attend a week-long conference than to start a full-time job. Id.
190
191
192
193

Id. (finding "an approval rate of2.5 percent").
Proclamation No. 9984, 85 Fed. Reg. 6709 (Jan. 31, 2000).
Proclamation No. 9992, 85 Fed. Reg. 12855 (Feb. 29, 2020).
Proclamation No. 9993, 85 Fed. Reg. 15045 (Mar. 11, 2020).

194

Proclamation No. 10014, 85 Fed. Reg. 23441 (Apr. 22, 2020).

195

Proclamation No. 10041, 85 Fed. Reg. 31933 (May 24, 2000).

196
Proclamation No. 10143, 86 Fed. Reg. 7467 (Jan. 25, 2021) (January 2021 proclamation
covering the Schengen Area, the United Kingdom (excluding overseas territories outside of
Europe), the Republic of Ireland, the Federative Republic of Brazil, and the Republic of South
Africa).
197
Proclamation No. 10199, 86 Fed. Reg. 24297 (Apr. 30, 2021) (April 2021 proclamation
concerning India).
198

Proclamation No. 10315, 86 Fed. Reg. 68385 (Nov. 26, 2021).

199

Daniel E. Slotnik, Vjosa Isa & Maria Abi-Habib, The US. Reaffirms Its Land Border
Restrictions as Canada Relaxes Its Own. Mexico has None., N.Y. TIMES (July 21, 2021),
https://www.nytimes.com/2021/07 /21/us/politics/us-border-canada-mexico.html (discussing land
border closure that began in March 2020 and continued through 2021).
200
Suspension of Routine Visa Services, U.S. DEP'TOF STATE-BUREAUOFCONSULAR
AFFS.
(July 22, 2020), https://travel.state.gov/content/traveVen/News/visas-news/suspension-of-routinevisa-services.html (last visited Mar. 14, 2022).
201

See, e.g., Greg Siskand (@gsiskind), TWITTER (May
https://twitter. com/ gsiskind/status/13 88355486672695299.

I,

2021

12:51 AM),
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these restrictions if their "entry would be in the national interest." 202 Certain
categories of noncitizens were automatically granted national interest
exemptions, but those groups did not include medical students or nonimmigrant
healthcare providers. 203
The various travel bans and restrictions demonstrate how immigration
can be suspended in times of crises. One could argue that they reveal U.S.
immigration policy's mercurial nature,204 and that characteristic of the nation's
system could thwart efforts to recruit noncitizen medical professionals, even if
better programs were in place. 205
Even this barrier to immigration solutions can be overcome. First, recall
that nearly 4% of the world's adult population would like to move to the United
States.206 Even if some were deterred by recent and abrupt changes to
immigration in response to crises, there are many who would come to the United
States if given the opportunity. 207 Second, many would-be migrants understand
that crises are temporary. That is, the travel bans of Trump's presidency were
historically unprecedented and were not reinstated by President Biden. As for the
Covid restrictions, countries around the world have responded to the threat of
coronavirus by closing borders and limiting migration. Finally, with both types
of bans, the government left open room for waivers, although in both cases they
proved inadequate to meet the healthcare needs of rural America. In future crises,
the government could determine that healthcare professionals in rural
communities automatically qualify for a national interest exemption from any
sudden crisis-based restrictions.
C. The Problem of Self-Inflicted Wounds

The most bedeviling problem facing immigration solutions to the rural
healthcare shortage can best be described as self-inflicted wounds. That is, at
various points in time, choices have been actively made to end immigration
opportunities and to make existing opportunities more difficult to access.
202
COVID-19 Travel Restrictions and Exceptions, U.S. DEP'T OF STATE(June 24, 2021),
https://www.aila.org/File/Related/200717331.pdf (These national interest exemptions were known
as NlEs.).
203
Id. Immigrants were granted exemptions but, as discussed in Part IV.8, immigrant pathways
for rural medical providers are uncommon. Students were granted exemptions, but not those on the
J-1 visa required for foreign graduate medical studies. See id.
204
Johnson, supra note 167.
205
Johnson, supra note 108, at 421-22 (discussing how prospective international students
found study in the U.S. "risky" after Trump's travel ban).
206
John Clifton, Coming to America, GALLUP NEWS (June
https://news.gal Iup.com/opinion/gal lup/212687/coming-america.aspx.

28,

2017),

207
Put differently, consider the green card backlog. The length of time that certain would-be
immigrants have been waiting their tum for a shot at permanent residency indicates that
recruitment should not be a problem.
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Consider temporary protected status (TPS). More than 300,000
individuals in the United States are present under TPS,208 which is a status
granted based on a determination that their countries of origin are experiencing
conditions that temporarily prevent them from accepting returned nationals.
During his tenure in office, President Trump sought to end TPS status for
hundreds ofthousands. 209 Those efforts were unsuccessful, 2 Io but they threatened
to affect medical professionals of all stripes, from doctors 2 I I to home care
workers. 212
Similarly, President Trump took steps to end another immigration
program, Deferred Action for Childhood Arrivals (DACA). 2 I 3 More than
650,000 individuals in the United States have DACA status.214 By one estimate,

208
The Congressional Research Service estimates that 319,000 individuals have TPS status in
the United States. See JILLH. WILSON,CONG.RSCH.SERV.,RS20844, TEMPORARY
PROTECTED
STATUS:
OVERVIEW
AND
CLJRRENT ISSUES
(Aug.
9,
2021),
https://fas.org/sgp/crs/homesec/RS20844.pdf.
209
The Trump administration sought to end TPS for El Salvador, Haiti, Honduras, Nepal,
Nicaragua, and Sudan. See, e.g., Temporary Protected Status, U.S. CITIZENSHIP
& IMMIGR.SERVS.,
https://www.uscis.gov/humanitarian/temporary-protected-status
(last visited Mar. 14, 2022)
(identifying current litigation). If TPS coverage for citizens of those nations had ended, over
110,000 individuals would have lost their right to remain in the United States and their work
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210

Injunctions were put in place to prevent the implementation of those changes. See, e.g.,
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29,000 are health care workers. 215 As with TPS, President Trump's efforts were
unsuccessful, but they threatened to remove thousands of health care workers
from a national system already experiencing significant shortages.
In addition to working towards ending the TPS and DACA immigration
programs, the Trump administration took pains to make other immigration
programs more difficult to access. For example, the administration suspended its
premium processing service,216 whereby, for a fee, the government committed to
processing certain nonimmigrant petitions 217 and employment-based immigrant
petitions within 15 calendar days. While, as ofthis writing, the service has been
reinstated, 218 its suspension slowed down the processing of visa applications,219
contributed to historically large backlogs and processing delays, 220 and directly
affected physicians in rural communities. 221 Another inexplicable change was
one that made it easier for the United States Citizenship and Immigration
Services to deny visa petitions for minor mistakes; it, too, delayed processing. 222
Professor Ming Hsu Chen has described these changes as a "wall" specifically
"constructed against legal immigrants. "223
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These barriers to immigration solutions to the rural healthcare shortages
are challenging. After all, when active steps are taken to choke immigration,
immigration solutions can be left more theoretical than practical. But perhaps
these barriers are merely temporary and extraordinary. Prior presidential
administrations, by and large, did not undertake similar efforts to eliminate
immigration benefits for hundreds of thousands of people, 224 nor slow the
processing of benefits for new migrants. In the end, this barrier may have already
been overcome by the election of President Biden and his commitment to TPS, 225
DACA, 226 and creating a fair immigration system.227
V.

CONCLUSION

Rural Americans face an acute healthcare access crisis. It is becoming
increasingly difficult for them to obtain primary and specialized care.
Immigration offers a promising solution--drawing noncitizens to rural practice
in exchange for the opportunity to live in the United States.228 The United States
has both temporary and permanent pathways for drawing noncitizens to medical
jobs in rural America, but the country can and should do more. Hurdles presented
by the U.S. immigration system that might challenge the efficacy of an
immigration approach to rural healthcare can be overcome.
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